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Appendix B

Transfer of Development Rights Programs

Introduction

**Placeholder for introduction to TDR programs**
Studies reviewing current TDR programs have reported similar findings regarding components of a successful TDR program. A summary of key elements of TDR programs is included below: 

Clearly-defined TDR goals. 

TDR programs can represent a host of goals but research has shown that successful programs have a straightforward, clearly-defined goal or goals. Traditionally, TDR programs arise in response to a specific goal, such as farmland preservation, habitat conservation, or regional water quality management. 
Strong incentives for “sending” and “receiving” landowners. 

A common technicality of creating interest in a TDR program is balancing the incentives for both sending and receiving area landowners. Not surprisingly, both parties need to see a financial benefit in order to participate. Local governments have responded to this challenge by offering sending-area landowners “bonus” development rights. For example, a landowner may have one development right per acre but by participating in the TDR program, the landowner can receive a bonus of 4 to 5 development rights per acre on another site, therefore, allowing him to receive a compensation comparable to developing his land conventionally. (seems like too much going from 1 to 5, are you sure about this?)
Alternatively, receiving area landowners need to be awarded enough density per each development right purchased to justify the investment in acquiring development rights. A recent example is from King County, where a developer in Seattle paid the County $930,000 in exchange for an additional boost of three stories for a condo project. Also, an initial investigation on how much a developer is willing to pay for added density would help provide rural landowners with a better idea if selling their development rights is comparable to selling their land for development. This is crucial for drumming up initial support for TDR programs among rural landowners.

Other incentives local governments can offer to encourage participation from both buyers and sellers include fast tracking application processing, and creating a TDR bank to act as an intermediary to buy and sell development rights. Fine-tuning and adjusting TDR programs over time are common solutions to respond to the changing needs of the market

Viable receiving and sending areas. 

A TDR area should include a sustainable supply of sending areas that support conservation goals as well as receiving areas, which are able to absorb greater density. It is usually much easier for a community to decide upon sending areas because these areas represent larger community planning goals, such as preserving open space or farmland. However, not all undeveloped land supports overarching program goals, and the owner of prime conservation land may not be interested in participating in a TDR program. The best sending areas support conservation goals, have willing sellers, and are financially viable, meaning the property can be purchased at a value that most closely matches what developers are willing to pay for increased density. 

Choosing receiving areas can be more difficult. Common hurdles are the local perception of density and the activity of local real estate markets. Local resistance to density can make the incentive of density bonuses unattractive for developers since there is not a strong market and public acceptance for this type of development in the area. It is important to note that TDR programs do not decrease overall development that a region will receive but only redirect it. Therefore, a TDR program should be viewed as a trade off, community members are given the choice of where growth should be encouraged and where it should be discouraged.

Another point to consider is the distance between sending and receiving areas. TDR programs tend to be supported both politically and publicly when sending and receiving areas are within an appropriate distance. For instance, it is much easier for residents to accept density in their neighborhood when they can benefit from preserved open space close by. Though a common approach is prioritizing and acquiring land located right at the urban fringe because these lands are usually in the direct path of development and communities want to curb growth. The downfall to this approach is that due to development speculation, these lands can come at a steep price, leaving communities not much to show for their investment. The lesson here is that distance between sending and receiving lands must both satisfy financial limitations as well as public perception of TDR benefits.

Straightforward, effective process consistent with other policies and programs. 

Creating a TDR program that is simple to understand, has a streamlined application process, and is financially feasible will be necessary for long-term success of a TDR program. TDR programs are a mix of voluntary participation and regulatory enforcement, and finding a balance between these two forces is imperative to sustaining a healthy market. If a program is too financially burdensome either for the government to administer or for the developer to participate in, then the program will likely fail. 

Consistency within the decision making process is also key to a successful TDR program. Receiving density bonuses via the purchase of development rights should be the only way a developer can receive additional density. Offering alternatives for granting density, such as permitting “up-zoning” or by providing density bonuses for affordable housing, will undermine the legitimacy of a TDR program. Simply put, why would developers buy something they could get for free? Therefore, it is important to offer one type of density “currency,” in this case, purchasing development rights.

Presence of clearinghouses, banks, or organization to help stabilize market.

A challenge of TDR programs is the unpredictable timing of when rural landowners will be interested in selling development rights and when developers will be interested in buying development rights. Also, the market is usually dominated by a handful of players making transactions few and far between. Therefore, the presence of clearinghouses, banks, or organizations can help stabilize the market by facilitating the purchase and sale of development rights. If these entities have initial seed money, they can even buy, hold, sell, and retire development rights based on current market needs. 

The presence of a “market stabilizer” can also provide reassurance to rural landowners and developers. This is especially true for new TDR programs that have not yet gained the confidence of participants in its legitimacy, long-term viability, or reliability of receiving areas. Therefore, banks can purchase development rights up front and take the initial risk to help get the ball rolling. 

**Case study: Tahoe Conservancy’s Land Coverage Bank 
Appropriate scale and size of TDR area. 

The scale and area of a TDR program will be determined by the specific TDR goal. For instance, preserving land within the watershed might encompass an area of several thousand acres compared to preserving prime farmland within a specific valley, which might have a smaller, more concentrated area focus. Therefore, where suitable sending areas are located and the boundary that defines this area will be largely based on the community’s conservation goal. This holds true for identifying receiving areas, too. Not every community or town will be able to accommodate the same amount of development or density. The range for receiving areas must be large enough to include enough viable options for receiving sites and have a healthy market of developers interested in purchasing development rights. 

Most TDR programs are centered around local jurisdictions. A downfall to this approach is that some conservation goals are much bigger than the local jurisdiction’s sphere of influence. Protecting water quality within the watershed can require the purchase of land that is well beyond the local boundaries. Creating regional TDR programs provides a broader approach to tackling conservation and growth management goals that occur at a larger scale. Currently, there are not many regional TDR programs in the US. A regional approach also provides more options and choices when selecting sending and receiving areas. 

BOX: ** example of a regional TDR program**

A common challenge is deciding how far apart should sending and receiving sites be located and still be appropriate and affordable to planning goals and budget. Communities will have to decide if sending and receiving areas should be located within the same county, the same watershed, or within a specific geographical range. For example, Montgomery County in Maryland has successfully conserved over _____ acres of land in the northern, less developed part of the county by directing growth towards the southern part of the county, which is located closer to the Washington D.C. metropolitan area. This approach has allowed Montgomery County to protect valuable farmland in the county while directing growth closer to areas currently served by mass transit, schools, shopping, and jobs.

Strong Community and Elected Official Support

Support from the community and elected officials are essential. Development rights, land use, and growth management are highly charged political topics and the program will more than likely run into hurdles and pressure from residents, landowners, and developers. A program can have rural landowners and developers willing to participate but if community members are not supportive and/or oppose development “in their backyard” then the program will eventually fail. Broad community support as well as support from government officials will help a TDR program withstand the pressure to be modified or changed. 
Where to Begin?

TDR programs are great in theory but execution circumstances vary from region to region. A program that is successful in one area does not always guarantee success in another. Furthermore, community goals must be clearly defined in order to gauge if a TDR program would accomplish its intended purpose. For instance, “successful” programs do not always lead to a net increase in conservation. Lake Tahoe’s widely touted TDR programs protect property rights but do not increase land conservation beyond the “base case.”

Once clear goals are established, the next step would be to invest in a comprehensive study to investigate if a TDR program is even economically feasible. This section will cover what an economic feasibility study is, why it is important, and what it should include. 

What is an economic feasibility study and why is it important?

An economic feasibility study examines the potential market for buying and selling development rights by examining developer and landowner interest, studying trends in the local real estate market, investigating options for allocating development rights, and determining if there are an appropriate number of potential sending and receiving sites within the area of interest. Successful TDR programs rely on healthy markets, meaning a balance between interested buyers and sellers, as well as broad based support from the local community. Many TDR programs, for example, do not have active markets because they were not set up with much “market knowledge” in mind. Results from a economic feasibility study can help a community better understand if there is a potential market for a TDR program and if it will be able to accomplish community planning goals. 

What does it include?

Specific components of an economic feasibility study include an analysis of developer and rural landowner interest, trends in real estate markets, options for allocating development rights, and potential sending and receiving sites. More can be included in these studies but these components are basic guidelines for developing a structure for an economic feasibility study.

Developer and Rural Landowner Interest

Developers are the engines that drive the market. If there is not enough interest from the developer side then a TDR program will struggle, Investigating how much a developer is willing to pay for added density is essential in understanding the potential of  TDR program. An economic feasibility study would develop potential development scenarios and conduct an analysis of developers' willingness to pay by comparing the price difference between the value of the  land under current zoning and the value of the land with enhanced entitlements. For instance, comparing the value difference between a property zoned 1 unit per 5 acres and then enhanced to 3 units per acre can help estimate how much a developer would be willing to pay for additional density. Though this amount will be a rough estimate, hypothetical values can be determined based on assessing developers' costs and including revenues and expected profits for different development scenarios. 

Rural landowner interest will depend on how much they could potentially be compensated for trading their development rights. Therefore, determing how much a developer is likely to spend will give rural landowners an idea about the compensation they are likely to receive. 

	BOX: A ''how to'' example for assessing a developers willingness to pay.

In a recent economic feasibility study for Gallatin County, the Solimar Institute used a land residual methodology to determine developers’ willingness to pay for increased density. This method calculates the land value to the developer based on its income potential relative to the cost of development and expected profits. The result yields what a developer would pay for the land with enhanced entitlements or the “residual land cost.”  The residual land costs are then compared to what the land would currently sell for. The difference between these two values is the maximum amount a developer would have available to purchase more density. The available TDR fund is then divided by the total number of units in the project – the number of units is based on model density scenarios selected by Solimar. This figure provides a per unit “willingness to pay” value for TDRs. Based on current market conditions, results from the study found that on average developers were willing to pay between 5% and 17% of the current selling price of improved lots for the right to build an additional lot beyond current baseline density.

Below is the criteria Solimar used in the study for analyzing developers’ cost:

· Past years market price of improved lots

· Raw land costs

· Predevelopment costs

· Land holding costs

· Legal fees

· Professional fees

· Site development/Infrastructure costs

· Sewer/Water

· Tying into existing sewer/water system
· Central sewer and community well 

· Individual septic and community well

· Individual well and septic 

· Roads

· Urban roads for sites annexing into cities

· Rural county roads

· Building construction costs
· Indirect costs
· Impact fees
· Financing
· Insurance
· Marketing/advertising/commission & closing

· Project profit


Trends in the Real Estate Market

Past activity within the real estate market can expose trends in supply and demand for housing, what types of developments are being built (i.e., commerical, suburban subdivision, etc.), and average housing prices. Combined, these factors point to how many ''players'' might be in the market for purchasing development rights. For instance, lot developers would be the potential buyers in a TDR market - not the individual home builder. Therefore, demand analysis will focus on lot developers and hinge on the market prices of improved lots, which are largely influenced by home and raw land prices. 

Options for Allocating Development Rights

Determining the ''currency'' of a TDR program is another challenge because again there is not one broad approach that works for everyone. Eamples of how allocating development rights are usually determined are summarized below:

Value based

A value based method allocates TDR credits on a case by case basis, determined by appraised land values. This method has been used by communities where there is a wide range of land values within the sending area. This allows the TDR credits to reflect each property's development potential, which can be evaluated based on current zoning, proximity to existing development, access to roads, and access to public amenities and infrastructure, such as sewers and water systems. Though this method recognizes that not every rural property holds the same value, it can discourage participation from rural landowners because they are uncertain how may TDR credits they would receive for their land until an appraisal. 

Acreage based

Basing TDR credits on acreage is a catch all method that levels the playing field. This option is attractive because it is predictable, straightforward, and easier to manage on the administrative end. The downside is that this approach does not take into account the range in values between different parcels. For some areas, this is not a problem because a uniform allocation of TDR credits can be profitable for most or all sending site owners. 

Capability based

Some TDR programs base TDR credits on specific capabilities of the land. For example, if the goal of the TDR program is preserving critical land within the watershed to protect water quality, then sending sites can be rated according to their capability of providing water quality services. Landowners that have highly rated land can be given extra incentive to participate in the TDR program by receiving more TDR credits per acre than other sites. This allows regions to prioritize lands based on their program goal, but still allow other landowners to participate. 

GRAPHIC: map from Galletin County with lands segregated by ''value zones'' a.k.a. TDR densities are allocated based on apprasied values

Potential Sending and Receiving Areas

Evaluating available stock of sending and receiving sites will reveal if there will be enough potential ''players'' in the market to support a TDR program. When considering sending sites, a first step is mapping out all land that falls within the scope and goals of a TDR program. The broad area will be further refined by evaluting site challenges, opportunities, and development constraints, such as steep slopes, wetlands, and floodplains. Some programs even require landowners to prove their land is developable. 

Alternatively, some land will have characterisitcs more appealing for develpoment, such as proximity to exisitng developent, which will demand a higher selling price. Balancing market price and ecologcial value of sending sites will determine if a TDR program can succesfully satisfy specific conservation goals. For instance, acquiring prime land within the watershed may be a prioity for a TDR program but if the land in question demands too high a price tag then the associated development rights will be too expensive for urban developers to purchase. Therefore, a site can have high ecological value but could not be included as a potential sending site because it is not financially sustainable.

Obviously, receiving sites have a different set of criteria. Good receiving sites should be located near exisitng communities and be close to jobs, housing, transit, public amenities (e.g., sewer, water), and most importantly should be able to accommodate higher densities. Of course, higher density will be represented differently from region to region. What is considered dense in San Francisco will be very different from Amador and Calaveras, where high density might mean 6 units to the acre as opposed to 1 or 2 units per acre. 

When looking for potential receiving areas, the first areas to consider are unicorporated areas adjacent to cities, areas where it makes sense to form new towns, and areas within incorporated cities such as infill and redevelpoment opportunities. Each of these alternatives have pros and cons associated with them and largely depend on political climate and community support. 

Program Examples: 

**Placeholder**
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